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PHM 3400: Philosophy of Law 
Thursday, 4:00-6:50, GS 120 

 

Professor Robert Leib (rleib@fau.edu) Office: SO 281B 

Office Hours: T 11-1, W F 9-11, or by appointment 

3 Credits (approx. 6 hours of homework/week) 

 

This course is not for any particular student population, though in my experience, philosophy 

majors and history majors who have an active interest in law school have found it the most 

stimulating. We cover the history of the ideas of law and justice from Ancient Greece to Modern 

America. We also cover the Roman, Early and Late Christian, Colonial, and Early Modern 

European eras. The end of the course is an examination of contemporary legal theories and topical 

concerns. The course at present has a cooperative focus, meaning that a third of the students’ grade 

revolves around team research debates. We use actual court cases from the ancient world and the 

US supreme court to think about the process of opening up a question of justice and interpreting 

law. If a student is uninterested in cooperative group work, they ought not enroll. The midterm and 

final are essay-based writing in response to prompts about the history of philosophy and the history 

of the concept of law.  

This course engages historical and contemporary approaches to the philosophy of law, from both 

historical and systematic perspectives. We will read both historical and contemporary texts from 

the history of political philosophy and legal theory. The first six classes will form a unit on the 

history of ‘natural law’—really the only understanding of law for two millennia. Natural law 

theorists believe that goodness/morality/human nature places limits on the content of law. With 

this background, we will then begin to look at the main theories of law that have developed since 

the ‘positivist’ movement, wherein law is thought to be socially constructed. Here, legitimacy is 

not a matter of the law’s content, but the ways in which it was created. Not, “Is it’s end legitimate?” 

but “Was it legislated legitimately”? This turn brings us into the fray of important contemporary 

debates on the nature of law and the citizen’s ultimate relationship to it. Here, we find for the first 

time our familiar concerns for due process, equality before the law, civil disobedience, liberty, and 

‘humane’ punishment. Present throughout both sections will be questions regarding the limits of 

law and the outside of law. 

A Word of Advice (heed it!): 

As you read, pay very close attention to how terms are defined and used and take reading notes in 

addition to class notes. You cannot expect that my lectures will make everything clear to you 

immediately. You are largely responsible for your own way of organizing and tracking the 

development of this inquiry. If you do not read actively and make a strong effort learn the meanings 

of key terms (and how to use them), you will be tempted to fall back on platitudes, biases, or 

personal experience, which will not pass for philosophical analysis. Without reading on schedule 

and keeping good notes, you will likely be lost in this class, and your final grade will reflect it. 

On the other hand, some confusion and disorientation are a natural part of the learning process, so 

don’t despair if you struggle with the assigned readings and how to organize your thoughts. 

Philosophy is hard for everyone. As you read, pay attention to what confuses you and bring your 

questions to class for discussion. I will post my lecture slides on Canvas each week after lecture 

to help concretize the reading and to re-iterate key terms and explanations. 

mailto:rleib@fau.edu
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 Required Text:  

• Classic Readings and Cases in the 

Philosophy of Law, 1st ed., edited by Susan 

Dimock (2007) ISBN: 9780321187840. 

Sections of this text are denoted on the 

reading schedule as (CR). 

Recommended Text: 

• The Natural Law Reader, edited by 

Jacqueline A. Laing and Russell Wilcox 

(2014) ISBN: 978-1444333213. Sections of 

this text are denoted on the reading schedule 

as (NL). 

• All other readings will be provided through 

Canvas, and are denoted on the reading 

schedule as (CV). 

 

    
 

Course Objectives: 

• In readings and lecture, students will survey works on themes from the ancient world, such 

as the changing religious and political contexts of the oath (horkos), family law (themis), 

justice (dike), civic Law (ius), divine law (fas) as well as the philosophical arguments that 

arise from these. With regard to modern legal theory, students will be able to speak and 

write cogently about legal positivism, legal realism, rights based law, as well as topical 

considerations, such as civil disobedience, punishment, the state of emergency, and the 

problems of international law.  

• Through class discussion, students will practice:  

• effectively and concisely summarizing arguments, 

• evaluating an argument with evidence from relevant texts, 

• respectful dialogue, which includes listening as well as speaking. 

• Through online discussion boards, drafting and revising ‘court opinions’ in groups, and 

essay exams, students will refine their writing skills. 

 

Course Evaluation: 

 

(1) Preparation, attendance, and participation account for 10% of the overall grade. 

[omitted] 

(2) Students will frequently contribute to a discussion board on Canvas, some leading up to 

and reflecting upon our in-class ‘court’ scenarios, others reflecting on specific texts and 

cases; together, these assignments and activities are worth a total of 30% of the final grade. 

Students will write posts making use of assigned and optional texts, class notes, and the professor’s 

PowerPoint presentations, and they will respond and interact with other students respectfully and 

in kind. More information will be given at the time of the assignment(s). Late posts without an 

official excuse will be given half credit. Posts more than ten days late will receive no credit. 

Absence from in-class ‘courts’ without an official a prior, official excuse will significantly impact 

both the grade for courts and the participation grade. Missing any of our ‘court’ scenarios makes 

it very unlikely you will receive an ‘A’ for the course. 
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 (3) Students will complete two take-home essay exams, each worth 30%, adding up to 60% of 

the overall grade. Exams will consist of three short essays (1000 words each), each with a clear 

thesis, grammatical and stylistic quality, factual accuracy, and in-text citations. No sources will be 

required beyond our course materials to answer these questions; however, if you end up using a 

text or website to better understand something, be sure to properly cite it. Students will have one 

week to complete the exam, which should be turned in on Canvas (listed in the Course Outline) 

using Turnitin.  

   Participation: 10% / Discussion Boards & Court Opinions 30% 

/ Midterm Exam: 30% / Final Exam: 30%  

 

Grading Rubric for Exams: [omitted] 

Late Work, Absences, Excuses: [omitted] 

Incompletes (‘I’): [omitted] 

Code of Academic Integrity Policy Statement: [omitted] 

Disability Policy Statement: [omitted] 

Inclusive Language: [omitted] 

 

Course Outline: 

The professor reserves the right to modify this syllabus including assignments and due dates. No 

changes will significantly alter course requirements or reading load. The professor also reserves 

the right to give quizzes and small assignments without notice. 

 

NL = The Natural Law Reader 

CR = Classic Readings and Cases in the Philosophy of Law 

CV = Canvas 

 

Part I: Natural Law Through History 

 

Aug 24: Introductions, Expectations, Background: Ancient Oaths  

 

Lecture 

• CV: Plescia, “The Oath and Perjury in Ancient Greece”, Chs 1&3, pp. 1-14, 33-57 

• NL: The Hippocratic Oath  

• CV: Sophocles, Antigone excerpt 

 

• Film (watch in class): Aeschylus, “Eumenides”: 

http://search.alexanderstreet.com/view/work/bibliographic_entity%7Cvideo_work%7C33

92810  

Oresteia Summary: https://www.youtube.com/watch?v=qj1ojFHj4eg  

 

http://search.alexanderstreet.com/view/work/bibliographic_entity%7Cvideo_work%7C3392810
http://search.alexanderstreet.com/view/work/bibliographic_entity%7Cvideo_work%7C3392810
https://www.youtube.com/watch?v=qj1ojFHj4eg


Philosophy of Law Syllabus Leib - Fall 2017 

 4 

Aug 31: Ancient: Plato 

 

Lecture Readings: 

• CV: Freeman, “Greek Legal Code and Procedure”, pp. 14-30 

• NL: Plato, “Apology”, pp.15-21 

• NL: Plato, “Crito”, pp. 22-27 

• NL: Plato, “Laws”, pp. 34-39 

 

‘Practice’ Debate: Professor Leib v. the Class: Might is Right vs. Justice as a good in itself 

o Model Speech 1: CV: Gorgias, “Encomium of Helen”, pp. 76-84 

o Model Speech 2: CV: Isocrates, "Encomium of Helen", pp. 31-48 

o Debate Text 1: CV: Plato, “Republic”, 336a-354c 

o Debate Text 2: NL: Plato, “Republic”, pp. 40-47 

 

Sept 7: Ancient: Aristotle  

 

Lecture 

• NL: Aristotle, “Nicomachean Ethics”, pp. 48-62 

• CV: Aristotle, “Nicomachean Ethics” Bk X.9 (1178a35-1181b23) 

• CV: Aristotle, “Politics”, Bk I.1-2, (1252a1-1252b40), Bk. III.1-5, (1274b33-1278b5), 

Bk. VII.1-3 (1323a15-1325b32), Bk. VII.13 (1331b24-1332b11) 

 

Sept 14: Late Ancient: Rome  

 

Lecture 

• CV: Benveniste, Indo-European Language and Society, V.1-5, 8, pp. 379-415, 432-42 

• NL: Cicero, The Republic and The Laws, pp. 69-79 

• CV: Wolff, Roman Law: An Historical Introduction, pp. 61-90, 161-176  

• CV: Theodosian Code, Introduction, pp. xvii-7 

 

Sept 21: Early Christianity & Agonistic Court Day 

 

Short Lecture 

• NL: Augustine, City of God, pp. 97-106 

• NL: Justinian, The Institutes, pp. 90-92 

 

Agonistic Court 

• Link: The Athenian Court and the American Court System: 

http://teachersinstitute.yale.edu/curriculum/units/1984/2/84.02.08.x.html 

• Case 1: Antiphon, “The Murder of Herodes”, pp. 63-85 

• Case 2: Cicero, “In Defence of King Deiotarus”, pp. 299-329 

 

 

Sept 28: Late Medieval: Aquinas & Natural Law 

 

http://teachersinstitute.yale.edu/curriculum/units/1984/2/84.02.08.x.html
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• NL: Ibn Sina, A Treatise on Love, pp. 137-45 

• NL: Ibn Rushd, On the Harmony of Religions and Philosophy, pp.146-54 

• NL: Maimonides, Guide of the Perplexed, pp. 155-57 

• NL: Aquinas, Summa Theologica, pp. 113-36 

 

Oct 5:  Early Modern: The State of Nature & Colonialism 

 

• CV: Wolff, Roman Law: An Historical Introduction, pp. 183-223 

• NL: de Vitoria, De Indus et de Iure 

• NL: Hobbes, Leviathan 

• NL: Grotius, On the Law of War and Peace 

• NL: Locke, Second Treatise of Government 

 

Oct 12: Law: Natural vs. Conventional 

 

• CV: Fuller, “Eight ways to Fail to make a Law” 

• Film (watch in class): “The Trial” (1962), Orson Welles version 

• CV: Borges, “The Lottery in Babylon” 

 

 

Midterm Take-Home Essay Exam –  
Due: Thursday, October 26, by 11:59pm on Canvas  

Format: Word doc, titled YourLastName_Exam1 
 

Part II: Debates in Contemporary Legal Theory 

 

Oct 19:  America’s Founding & Constitutional Court Day 
 

Short Lecture 

• Link: Madison, Hamilton, Jay, “The Federalist Papers”, nos. 1, 2, 6, 9, 10, 31, 25: 

http://avalon.law.yale.edu/subject_menus/fed.asp  

• Link: US Constitution and Amendments: http://constitutionus.com/  

 

Constitutional Court 

• Link: How to read a court decision: http://libguides.roosevelt.edu/cj/cjdecision 

• Case 1: Tinker v. Des Moines School District (1969) 

o Oral Arguments: https://www.oyez.org/cases/1968/21 

o Decision and Opinions: http://caselaw.findlaw.com/us-supreme-

court/393/503.html  

o Case Summary: http://www.uscourts.gov/about-federal-courts/educational-

resources/supreme-court-landmarks/tinker-v-des-moines-podcast  

o SCOTUS Blog: http://www.scotusblog.com/2013/11/tinker-v-des-moines-

independent-community-school-district-kelly-shackelford-on-symbolic-speech/  

 

• Case 2: Kyllo v. United States (2001) 

http://avalon.law.yale.edu/subject_menus/fed.asp
http://constitutionus.com/
http://libguides.roosevelt.edu/cj/cjdecision
https://www.oyez.org/cases/1968/21
http://caselaw.findlaw.com/us-supreme-court/393/503.html
http://caselaw.findlaw.com/us-supreme-court/393/503.html
http://www.uscourts.gov/about-federal-courts/educational-resources/supreme-court-landmarks/tinker-v-des-moines-podcast
http://www.uscourts.gov/about-federal-courts/educational-resources/supreme-court-landmarks/tinker-v-des-moines-podcast
http://www.scotusblog.com/2013/11/tinker-v-des-moines-independent-community-school-district-kelly-shackelford-on-symbolic-speech/
http://www.scotusblog.com/2013/11/tinker-v-des-moines-independent-community-school-district-kelly-shackelford-on-symbolic-speech/
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o Oral arguments: https://www.oyez.org/cases/2000/99-8508 

o Decision & Opinions: 

https://supreme.justia.com/cases/federal/us/533/27/case.html  

o Case Summary: 

https://www.americanbar.org/publications/preview_home/publiced_preview_feat

ures_kyllo_us.html  

 

Oct 26: Legal Positivism 

 

• CR: Ch 2, Austin, “The Command Theory of Law”, pp. 17-35 

• CR: Ch 7, Hart, “Positivism and the Separation of Law and Morals”, pp. 171-86 

 

Nov 2: Legal Realism 

 

• CR: Ch 3, Wendell Holmes, “Law as Systemized Prediction of What the Courts Will Do” 

and Frank, “Law as the Product of Court Decisions”, pp. 36-51  

• CR: Ch 4, Hart, “Law as the Union of Primary and Secondary Rules”, pp. 52-68 

 

Nov 9: Law as a System of Rights 

 

• CR: Ch 9, Dworkin, “Rules, Principles, and Rights”, pp. 204-28  

• CR: Ch 10, Hart, “Defending Legal Positivism”, pp. 229-40 

 

Nov. 16: Theories of Civil Disobedience 
 

• CR: Ch 12, ML King, Jr., “Letter from the Birmingham Jail”, pp. 310-17  

• CR: Ch 13, Rawls, “Civil Disobedience and Conscientious Refusal”, pp. 318-27  

• CR: Ch 14, Dworkin, “Civil Disobedience”, pp. 328-36 

• CR: Ch 15, Lyons, “Moral Judgment, Historical Reality, and Civil Disobedience”, pp. 

337-44 

 

No class Nov 23: Thanksgiving Break 

 

Nov 30: Theories of Punishment 

 

• CR: Ch 20, Bentham, “An Introduction to the Principles and Morals of Legislation”, pp. 

531-40 

• CR: Ch 21, Kant, “The Right of Punishing and Pardoning”, pp. 543-46 

• CR: Ch 22, Morris, “Persons and Punishment”, pp. 548-58 

• CR: Ch 23, Hampton, “A New Theory of Retribution” 

• CV: Angela Davis, Are Prisons Obsolete?, selections 

 

Dec. 7: Juridical Court Day (during final exam period) 

 

• Case 1: As decided by Student Groups: Class v. United States (2017) 

https://www.oyez.org/cases/2000/99-8508
https://supreme.justia.com/cases/federal/us/533/27/case.html
https://www.americanbar.org/publications/preview_home/publiced_preview_features_kyllo_us.html
https://www.americanbar.org/publications/preview_home/publiced_preview_features_kyllo_us.html
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• Case 2: As decided by Student Groups: United States v. Microsoft (2001) 

 

Final Take-Home Essay Exam –  
Due: Thursday, December 7th, by 11:59pm on Canvas 

Format: Word doc, titled YourLastName_Exam2 
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