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PHI 3400: Philosophy of Law 

Florida Atlantic University 

Prof. Robert Leib 

 

Mock Court #2: Constitutional Court 

To be held: Thursday, November 2nd at 4pm. 

 

Intro:  

 

In our next court day, we will act like supreme court judges, arguing for a specific interpretation 

of one of our fundamental rights. Both of the cases below are real US Supreme Court decisions 

with split verdicts. The concepts of the cases are easy to grasp, but the way they are decided is not. 

At the bottom of each case, we find that everything circles around the interpretation of the language 

of the Constitution and its amendments.  

 

o Tinker v. Des Moines was brought by seven students who were suspended for wearing 

black protest armbands in class. The question is about the limitations of students’ “speech” 

during school hours.  

 

o Kyllo v. United States was brought by a man whose house was scanned for heat emission 

by the police, who used this evidence to arrest him for producing drugs in his basement. 

The question is about whether the police’s rudimentary scan constituted a “search” without 

warrant.  

 

Both cases have been decided, but both cases include written opinions for and against the court’s 

decision. When you look at a supreme court case, you will always see the syllabus, or synopsis of 

the case—this is what everyone agrees to be the facts of the case—as well as the decision ‘held’; 

but then, you will also see concurring and dissenting opinions at the end. Concurring opinions 

agree with the majority opinion but want to add or qualify a point. Dissenting opinions disagree 

with the majority opinion and want to explain themselves. 

 

In this court, four groups will take opposing sides in the two cases, and students will work to 

produce arguments for one side or the other based on the opposing opinions—either majority 

opinion or dissenting opinion. You will not be playing the judges who wrote the opinion. We will 

instead be the “super supreme court”, which, in our imaginary legal world, takes on all supreme 

court decisions “just to check”. You are on your supreme court judges’ team, which means 

assimilating their arguments into your own opinion, and arguing against the opinion of the other 

team’s judges. This event is taking place historically within one year of the actual decision. 

 

Natural Law vs. Positive Law: 

 

Throughout this semester, we have seen legal theory that is consistently allied to Natural Law—

the idea that the good is orderly, rational, pure, while the evil is degenerative, appetitive, and 

slavish. We have seen this in many different guises, but all of them express the same basic 

philosophical and legal principle—the law is to be equated with the good. Dworkin takes a 
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modified natural law position in arguing for the moral interpretation of the constitution. As he 

writes:  

I believe that the principles set out in the Bill of Rights, taken together, commit 

the United States to the following political and legal ideals: government must treat 

all those subject to its dominion as having equal moral and political status; it must 

attempt in good faith, to treat them all with equal concern; and it must respect 

whatever individual freedoms are indispensable to those ends, including but not 

limited to the freedoms more specifically designated in the document, such as 

freedom of speech and religion (Dimock, Classic Readings and Cases, 686).  

 

The ‘musts’ in this passage come from a place outside the document itself—namely, from a non-

constructivist sense of the good, which thinks that the constitution points toward an intended 

reality—a reality in which equality is good.  

 

But, watching Kafka’s Trial, we can begin to imagine a wholly different understanding of law. 

The alternative perspective I want you to consider in this activity is what Dworkin calls 

‘originalism’. The originalist does not think the document is an expression of nature, or the moral 

ideals of any individuals (ourselves or the framers) at all. Originalism thinks of the text first as a 

historical posit, and worries about what its words mean. Sometimes this involves arguing what the 

framers meant when they wrote—for example, “speech”, but not what they intended us to do about 

it. As Dworkin writes:  

 

The moral reading insists that the Constitutions means what the framers intended 

to say. Originalism insists that it means what they expected their language to 

do...According to originalism, the great clauses of the Bill of Rights should be 

interpreted not as laying down the abstract moral principles they actually describe, 

but instead as referring, in a kind of code or disguise, to the framers’ own 

assumptions and expectations about the correct application of those principles” 

(Dimock, Classic Readings and Cases, 688-689).  

 

Dworkin continues on explaining. I have also posted several articles about originalism below under 

“Resources for Case Research”.  

 

Originalism is closely allied with textualism as an interpretive position (Justice Scalia was both). 

Textualism believes that the language of the text is sufficient for us to interpret its meaning. They 

follow a ‘plain meaning rule’ of language, which does include the meaning of a word when it was 

written, but it is not limited to that understanding because the word, more than the intent in using 

the word, is what is important.  

 

Preliminaries (due Sunday, October 29th, firm deadline): 

 

Meet as soon as you can to divide up this work. I want to see an equitable distribution of labor this 

time. These assignments are more difficult than the previous, Agonistic court, and the work simply 

cannot be done by one or two people. Divide up the reading and the writing. Assign people to 

answer certain questions in complete, clean prose. Assign others to research questions, precedents, 

and decisions that you find cited in your opinion. You need to know what these cases are to know 
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your position well. The fact that the other team will question your team this time means you have 

to have a wider knowledge of the issues and precedents than what you include in your preliminary 

and opening statements.  

 

In your preliminaries, you will be responsible for two kinds of analysis: 1) what is being argued in 

an opinion, and 2) what this argument means in terms of our relationship to the constitution and 

its amendments. The first talks about the case at issue, but the second rises to the level of 

articulating philosophical and constitutional principles.  

 

For your preliminary remarks (due Sunday, Oct. 29th), I want you to review your case. I have 

provided a link to the recording of the arguments. For each case, this is about a one hour audio 

recording. The link is on the left of the page; it opens a window that scrolls the transcript as you 

listen, and highlights a picture the judge speaking so you can track the conversation. These 

arguments preceded the Decisions and dissenting opinions. After listening to the arguments and 

looking over some of the links and literature posted below, work with your team to produce one 

document that answers the four following questions:  

 

0) what side are you on? Are you the majority or the dissenting opinion? Who were the actual 

judges writing the opinions you are arguing on behalf of? 

 

1) tell me the essence of the position being taken in your opinion 

 

2) standing at one remove from the position itself, determine whether the opinions for your side 

are drawn from a moral understanding of the Constitution or from an Originalist/Textualist 

understanding.  

 

3) determine the essence of the defense being used by the opposing side 

 

4) standing at one remove from the position itself, determine whether there is a sufficiently 

different understanding of constitutional interpretation present from your own position. 

 

Note: It will help to learn something about the judges whose opinion you are taking over.  

 

You must post your document in clean, organized form will all appropriate identifying 

information, answered in four sections. The opposing team will have access to your preliminaries 

then for almost four days.  

 

Opening opinion & Mock Court Procedure (Due Nov. 2nd):  

 

In this time, you will plan your opening statement using your preliminary information and the 

other teams’. Each team will write one opening opinion which outlines the defense of their 

position, as well as their deeper thoughts about the nature of the constitutional document. They 

will post this before class starts on Thursday, Nov. 2nd.  

 

The opening team will begin by delivering its opening statement (15 mins; multiple speakers 

allowed, one at a time). The opposing team will then to the same (15 mins). Teams that do not fill 
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their 15 mins will get lower scores. After this point, the team that began will have a period of time 

to cross exam their opponents (10 mins). This will be repeated with the second team (10 mins). 

Afterwards, the ‘super supreme court jury’ will decide which team appears to have a better 

knowledge of the Constitution, which will, in turn, decide the case.  

 

 

Resources for Case Research:  

 

US Constitution and amendments: http://constitutionus.com/  

 

“The Court and Constitutional Interpretation” on Supreme Court.gov: 

https://www.supremecourt.gov/about/constitutional.aspx  

 

“How to Read a Court Decision”: http://libguides.roosevelt.edu/cj/cjdecision  

 

Supreme Court Case Site: http://caselaw.findlaw.com/court/us-supreme-court  

 

SCOTUS Blog, in Plain English: http://www.scotusblog.com/category/plain-english/  

 

Legal Dictionary: http://dictionary.findlaw.com/definition/tort.html  

 

Moral Constitution:  

 

• Ronald Dworkin, “The Moral Reading of the Constitution”, Classic Readings and Cases 

in the Philosophy of Law, pp. 683-700 

 

Originalism and Textualism:  

 

• “The Constitution Means What the Supreme Court Says it Means”: 

https://harvardlawreview.org/2016/02/the-constitution-means-what-the-supreme-court-

says-it-means/  

 

• “Theories of Constitutional Interpretation”: 

http://law2.umkc.edu/faculty/projects/ftrials/conlaw/interp.html  

 

• “Neil Gorsuch, Antonin Scalia and originalism, explained”: 

https://www.washingtonpost.com/news/the-fix/wp/2017/02/01/neil-gorsuch-antonin-

scalia-and-originalism-explained/?utm_term=.4f7ad0d17e2f 

 

• “The Originalist Perspective”: http://www.heritage.org/constitution/#!/introessays/3/the-

originalist-perspective  

 

• “The Problems with Originalism”: https://www.nytimes.com/2017/03/22/opinion/the-

problems-with-originalism.html?_r=0  
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• “A Tale of Two Textualists”: 

http://scholarship.law.wm.edu/cgi/viewcontent.cgi?article=1900&context=facpubs  

 

• “Objectivity in Constiutional Law”: 

http://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=4620&context=penn_law_r

eview  

 

 

Court 1) The meaning of “free speech”- 1st Amendment Case 

 

Tinker v. De Moines School District (1969):  

 

Oral Arguments: https://www.oyez.org/cases/1968/21 

 

Decision and Opinions: http://caselaw.findlaw.com/us-supreme-court/393/503.html  

 

Case Summary: http://www.uscourts.gov/about-federal-courts/educational-

resources/supreme-court-landmarks/tinker-v-des-moines-podcast  

 

 SCOTUS Blog: http://www.scotusblog.com/2013/11/tinker-v-des-moines-independent-

community-school-district-kelly-shackelford-on-symbolic-speech/  

 

Opinion for Tinker: 4 students 

 

 “Teammates” (7): Warren, Douglas, Brennan, Stewart, White, Fortas, Marshall 

 

Opinion for De Moines: 4 students 

 

 “Teammates” (2): Black, Harlan 

 

 

Court 2) The meaning of “search”- 4th Amendment case 

 

Kyllo v. United States (2001):  

 

Oral arguments: https://www.oyez.org/cases/2000/99-8508 

 

Decision & Opinions: https://supreme.justia.com/cases/federal/us/533/27/case.html  

 

Case Summary: 

https://www.americanbar.org/publications/preview_home/publiced_preview_features_kyl

lo_us.html  

 

 Opinion for Kyllo: 4 students 

 

  “Teammates” (5): Scalia, Souter, Thomas, Ginsburg, Breyer   
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Opinion for United States: 4 students 

  

  “Teammates” (4): Rehnquist, Stevens, O’Connor, Kennedy 

 

 

Rubric (same as last time): 

 

Preliminaries (team score): 30 pts 

 

Opening Opinion (team score): 30 pts 

 

Jury Score: (team score): 10 pts 

 

Post-court reflection (individual post): 15 pts 

 

Teamwork (individual grade): 15 pts 

 

Total 100 pts. 
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